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RECOVMVENDED CRDER

Pursuant to notice, a formal hearing was held in this case
on January 28 and 29, 2003, in Tanpa, Florida, before Susan B
Ki rkl and, a designated Adm nistrative Law Judge of the Division
of Administrative Hearings.
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STATEMENT OF THE | SSUES

Whet her Respondent vi ol at ed Subsections 458.331(1)(t) and
458.331(1)(m, Florida Statutes, and, if so, what discipline

shoul d be i nposed.



PRELI M NARY STATEMENT

On August 28, 2002, the Petitioner, Department of Health
(Departnent), filed an Adm nistrative Conpl ai nt agai nst
Respondent, Mohaned |I. Abdel -Aziz, MD. (Dr. Abdel -Aziz),
all eging that Dr. Abdel -Azi z viol ated Subsections 458.331(1)(m
and 458.331(1)(t), Florida Statutes. Dr. Abdel-Aziz filed a
request for a formal hearing, and the case was forwarded to the
Di vision of Adm nistrative Hearings on Novenber 15, 2002, for
assignnment of an Adm nistrative Law Judge.

The parties filed a Joint Prehearing Stipulation on
January 21, 2003, and stipulated to certain facts in Section E
of the Joint Prehearing Stipulation. To the extent rel evant and
mat eri al, those stipulated facts have been included in this
Recommended Order.

At the final hearing, Joint Exhibits 1 through 3 were
admtted in evidence. Petitioner's Exhibits 1 through 3 were
admtted in evidence. Respondent's Exhibits 1, 2, 3, 10
t hrough 21, 23, and 25 were admtted in evidence. Respondent's
Exhibits 4 through 9 were proffered but not admitted in
evi dence. Respondent's Exhibits 22 and 24 were marked for
denonstrative purposes only.

At the final hearing Petitioner presented the testinony of
G enn L. Salkind, MD.; Janes Al bert Ray, R N ; and Teresa

Bol ey, R N. Respondent testified in his own behal f and



presented the testinony of Roberto Morales, MD. Respondent
proffered the testinony of Brenda Lanaris, R N

The court reporter failed to preserve the redirect
testimony of Teresa Boley. On March 11, 2003, the parties filed
a joint stipulation regarding the |ost testinony.

The parties agreed to file their proposed recomended
orders within ten days of the filing of the Transcript, which
was filed on February 20, 2003. On February 21, 2003, the
parties requested an extension of tine to file their proposed
recommended orders. The request was granted by order dated
February 24, 2003, extending the time to file proposed
recommended orders to March 12, 2003. The parties tinely filed
their Proposed Recomended Orders, which have been considered in
rendering this Reconmended Order.

FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, Dr. Abdel -
Aziz was a licensed physician wthin the State of Florida. He
has been licensed to practice nmedicine in Florida since 1985.
Dr. Abdel -Aziz is board-certified in obstetrics and gynecol ogy.

2. Since 1993, Dr. Abdel -Aziz has been patient D.D.'s
obstetrician and gynecologist. In April 2000, when D.D
presented to Brandon Regional Hospital in |abor, D.D. was 35

years old and had had three prior pregnancies.



3. In 1993, D.D. has a m ssed abortion which was treated
with suction D& C. D.D.'s second pregnancy in 1995 was at
41 weeks with spontaneous | abor, and the baby was delivered with
forceps. In 1997, D.D."s third pregnancy went to termand was a
spont aneous | abor with spontaneous vagi nal delivery.

4. On admission to Brandon Regi onal Hospital on April 18,
2000, there were no known problens with D.D.'s fetus. D.D. was
admtted to | abor room 3 and placed on a fetal heart nonitor at
15: 04 hours. The fetal heart tones at that time were reported
as 130 base line with good variability. D.D.'s contractions
were reported as two every ten m nutes.

5. Dr. Abdel-Aziz ordered Pitocin to be adm nistered to
D.D. on April 18, 2000. Pitocin is the synthetic form of
oxytocin, a hornone that is produced naturally in the body and
is responsible for causing the uterus to contract during |abor.
At the time of D.D.'s adm ssion, Brandon Regi onal Hospital had
an established protocol for admnistering Pitocin during |abor.

6. Forty-five mnutes later, at 15:45, the fetal heart
tones were reported to show good variability and nornmal rate.
There were accel erations and no decel erati ons were noted by
D.D."s nurse. D.D.'s contractions were reported to be irregul ar
every two to six mnutes and 30 to 60 seconds in duration.

7. At 19:30 hours on April 18, 2000, D.D. was exam ned,

her cervix was at 3-4 cmdil ated, 80 percent effaced, and vertex



was at -2/-3 station. Artificial rupture of the nenbranes was
performed at 19:30 hours, and the amiotic fluid was noted in
D.D.'s nedical records to be clear.

8. At 20:45 hours the Pitocin drip was switched off to
allow for the adm nistration of the epidural anesthetic. D.D.
recei ved the epidural anesthesia, and the Pitocin drip was
restarted at 21:10 hours.

9. D.D. was exam ned at 21:12 hours, and her cervix was
found to be 5 cmdilated and 80 percent effaced wth vertex at
-2 station. At 22:20 hours, D.D. was again exanm ned. Her
cervix was 7 to 8 cmdilated, 100 percent effaced with vertex at
0 station.

10. At 22:24 hours, Dr. Abdel -Aziz was notified about
D.D."s condition, and he gave instructions to the nurse on how
to contact him

11. The hospital records for D.D. show that at 22:50
hours, the Pitocin drip was increased from6 to 7 nmu/mn per
pr ot ocol .

12. The hospital records for D.D. show, according to the
moni tor clock, that at 22:50 hours there were adequate
contractions and good fetal heart tones at baseline with
variability. The fetal heart rate baseline was reported at
around 150 beats per mnute. D.D. was receiving Pitocin at

7 mu/ mn.



13. Dr. Abdel - Aziz examined D.D. at 22:55 hours. There
was no fetal distress evident. D.D.'s cervix was fully dilated,
100 percent effaced, vertex at +1 station. At that time, D.D.
began pushing. Pitocin was being adm nistered as ordered at
7 mu/ mn.

14. At 22:55 hours Dr. Abdel-Aziz notified the nurse on
how to contact himw th any problens and inforned the nurse that
he would remain in the hospital.

15. A non-reassuring fetal heart rate pattern is a pattern
whi ch gi ves one concern about the well-being of the baby. At
23:15 hours, Baby D. had a non-reassuring heart rate. The
hospital records for D.D. do not show that the nurse notified
Dr. Abdel - Aziz of the problens evident at 23:15 hours.

16. At around mdnight on April 18, 2000, D.D. was still
pushing and was in the second stage of |labor. The fetal heart
rates were non-reassuring at this time. A review of the fetal
heart nonitor strip showed that Baby D. was experiencing |late
decelerations. A late deceleration is a slowing of the fetal
heart rate which conmes at the end of a contraction and is
repetitive.

17. At mdnight D.D."s contractions and progress were
reported by the nurses as good. Although Baby D. was show ng
non-reassuring heart rate patterns, the fetal heart tones were

erroneously reported as assuring. Dr. Abdel-Aziz was not



notified of the non-reassuring heart rate which was present at
m dni ght .

18. D.D. was still receiving Pitocin at 7 nu/mn at
m dni ght. Shortly thereafter, at 00:15 hours on April 19, 2000,
D.D."s nurse increased D.D.'s Pitocin drip from7 mu/mn to
9 mu/mn. Dr. Abdel-Aziz did not order the increased dosage of
Pi toci n.

19. At 00:30 hours, the Pitocin was increased to 11 nu/mn
and then at 00:45 hours, increased once nore to 13 mu/mn.

Dr. Abdel -Aziz did not order the increase of Pitocin either at
00: 30 hours or 00:45 hours. The increased dosage of Pitocin was
done by the nurse attending D.D., w thout the consulting

Dr. Abdel - Azi z.

20. The increases of Pitocin at 00:15, 00:30, and 00:45
hours were unnecessary as D.D. was nmaki ng adequat e progress on
the 7 mu/ m n dosage.

21. At 00:30 hours, Baby D.'s heart rate showed
tachycardi a, which neans that the fetal heart rate exceeded
160 beats per mnute. Tachycardia is a non-reassuring heart
rate pattern. Tachycardia was evi denced agai n approxi nately at
00: 35 hours and persisted for another 20 minutes intermttently
with | ate decel erati ons.

22. At 01:00 hours there was a pattern of late

decel erations. At 01:15 and 01: 24 hours there were epi sodes of



tachycardia, followed by |ate decelerations. At 01:31 hours the
fetal nonitor shorted out for approximately ei ght m nutes and
did not pick up the fetal heart rate. Beginning around 01: 39
hours, a new fetal heart pattern appeared w thout either
tachycardia or |ate decel erati ons.

23. At approximately 01:30 hours, D.D. was exhausted and
wanted Dr. Abdel-Aziz to delivery the baby by using forceps.

The nurse went to get Dr. Abdel-Aziz to examine D.D. Dr. Abdel -
Aziz presented at the D.D.'s bedside at 01: 30 hours and exam ned
the patient. The baby's head was not | ow enough for a forceps
delivery. D.D. strongly wanted to have a vagi nal delivery and
agreed to push for another 30 mnutes. Dr. Abdel-Aziz did not
review the fetal heart nonitor recordings.

24. At 01:55 hours, Dr. Abdel -Aziz again presented at
D.D.'s bedside and examned D.D. At that point, Dr. Abdel -Aziz
called for delivery by caesarean section. Dr. Abdel-Aziz did
not review the fetal heart nonitor recordings.

25. D.D. was taken to the operating room Wile D.D. was
on the operating table, the fetal heart rate dropped from 120 to
80, and Dr. Abdel - Aziz was so advised. Dr. Abdel-Aziz perforned
a caesarean delivery. Wen Dr. Abdel - Aziz opened D.D.'s
abdonen, he found neconiumstained fluid mxed with bl ood and
suspected there was a uterine rupture. He delivered Baby D. and

found the rupture, which he repaired.



26. D.D. experienced a "silent" rupture. No synptons of a
rupture were present during D.D.'s labor. No conplaints of
abdom nal pain were recorded by D.D.'s nurses and none were
reported to Dr. Abdel-Aziz. No blood was seen oozing fromthe
vagina at anytine during D.D.'s |abor such that a uterine
rupture could have been suspected any earlier than when it was
noted by Dr. Abdel -Aziz when he perforned a cesarean on D.D. No
meconi um was present at anytinme during the |abor.

27. On delivery Baby D. had no pul se. After oropharyngeal
and nasopharyngeal suctioning were perfornmed, Baby D. was given
to a neonatal service representative and was resuscitated.

Baby D. was placed on |life support. The |ife support was |ater
di sconti nued, and Baby D. died.

28. Between the hours of 23:00 on April 18, 2000, and 2:00
on April 19, 2000, no fetal scalp electrode was applied. It was
not necessary to apply a fetal scalp el ectrode because the feta
heart nonitor was recordi ng non-reassuring fetal heart rate
patterns, which were readily discernable froml ooking at the
nonitor's recordings.

29. The standard of care requires that when a physician
exam nes an obstetric patient in |labor that the physician review
at least the last 30 mnutes of the fetal nonitoring records.

30. The standard of care of for a reasonably prudent

physi ci an who woul d have exam ned D.D. at 01: 30 hours woul d have



been to attenpt intrauterine resuscitation by stopping the
contractions, giving oxygen, giving nore IV fluids to dilute the
pitocin, and changing the position of the nother. |If those
efforts were unsuccessful, an emergency cesarean section would
have been the appropriate course of action.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. Sections 120.569 and 120.57, Florida Statutes.

32. The Departnent has the burden to establish the
al | egations agai nst Dr. Abdel-Aziz by clear and convincing

evi dence. Departnent of Banking and Finance v. Osborne Stern

and Co., 670 So. 2d 932 (Fla. 1996). dear and convincing
evi dence has both qualitative and quantitative factors.

Slomowi tz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

It requires:

that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renenbered; the
testi nony nmust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
convi ction, w thout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.
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33. The Departnent has alleged that Dr. Abdel-Aziz has
vi ol ated Subsections 458.331(1)(m and (t), Florida Statutes,
whi ch provi de:

(1) The follow ng acts constitute grounds
for denial of a license or disciplinary
action, as specified in s. 456.072(2):

* * *
(m Failing to keep |l egible, as defined by
departnent rule in consultation with the
board, nedical records that identify the
I i censed physician or the physician extender
and supervi si ng physician by name and
prof essional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatment of the patient, including, but not
l[imted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm ni stered; and
reports of consultations and
hospi talizations.

* * *
(t) Goss or repeated mal practice or the
failure to practice nedicine with that |evel
of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar
physi ci an as being acceptabl e under sinilar
condi tions and circunstances. The board
shal | give great weight to the provisions of
s. 766.102 when enforcing this paragraph.
As used in this paragraph, "repeated
mal practice" includes, but is not limted
to, three or nore clains for nedical
mal practice within the previous 5-year
period resulting in indemities being paid
in excess of $25,000 each to the claimant in
a judgnment or settlenment and which incidents
i nvol ved negligent conduct by the physician.
As used in this paragraph, "gross
mal practice"” or "the failure to practice
medi cine with that |evel of care, skill, and
treatment which is recognized by a
reasonably prudent simlar physician as

11



bei ng acceptabl e under simlar conditions
and circunstances," shall not be construed
SO as to require nore than one instance,
event, or act. Nothing in this paragraph
shal |l be construed to require that a
physi ci an be i nconpetent to practice

medi cine in order to be disciplined pursuant
to this paragraph.

34. The Departnent alleged in the Adm nistrative Conpl ai nt
that Dr. Abdel - Azi z viol ated Subsection 458.331(1)(m, Florida
Statutes, by failing to docunent justification for the
fol | owi ng:

(a) Amount of tinme it took to diagnose that
Patient D.D. had suffered an uterine tear;
(b) Armount of time that it took to di agnose
that the fetal heart pattern was abnornal

i ndi cating stress;

(c) Not adequately diagnosing that the
fetal heart rate pattern was abnorna

i ndi cating severe stress;

(d) Not assessing Patient D.D.'s conplaints
and synptons of severe pain after an

epi dural anesthesia was adm nistered as a
sign that conplication(s) had devel oped
during the | abor; or

(e) The plan of treatnent for Patient
D.D."s condition in that the Respondent did
not i medi ately take action when an abnor mal
fetal heart rate pattern indicating severe
stress devel oped.

35. The Departnent concedes in its Proposed Recommended
O der that it did not denonstrate that Dr. Abdel-Aziz failed to
keep witten nedical records justifying the course of treatnent
for D.D. Thus, the Departnent has not established that
Dr. Abdel - Azi z viol ated Subsection 458.331(1)(m, Florida

St at ut es.

12



36. The Departnent alleged in the Adm nistrative Conpl ai nt
that Dr. Abdel - Azi z viol ated Subsection 458.331(1)(t), Florida
Statutes, in the follow ng ways:

(a) Failed to diagnose in a tinely manner
the foll ow ng:

(1) that Patient D.D. has suffered a
uterine tear;

(2) that the abnormal fetal heart rate
pattern was abnormal indicating severe
stress; or

(3) that the adm nistering of pitocin
shoul d be di sconti nued.

(b) Failed adequately to diagnose the
fol |l ow ng:

(1) that Patient D.D. had suffered a
uterine tear;

(2) that the fetal heart rate pattern was
abnormal indicating severe stress; or

(3) the use of pitocin was not
appropri at e.

(c) Failed adequately to assess Patient
D.D."s conplaints and synptons of severe
pain after an epidural anesthesia was
adm ni stered as a sign that conplication(s)
had devel oped during | abor.

(d) Failed to adequately nonitor Patient
D.D. during |abor:

(e) Failed to pursue an appropriate plan of
treatnment for Patient D.D.'s condition in
that the Respondent failed to take imedi ate
action when an abnormal fetal heart rate

i ndi cati ng severe stress devel oped.

37. The Departnent did not establish that Dr. Abdel-Aziz
vi ol ated Subsection 458.331(1)(t), Florida Statutes, by failing
to either tinmely diagnose or to adequately diagnose that D.D
had suffered a uterine tear. The evidence showed that the
uterine tear was a silent rupture and that Dr. Abdel-Aziz could

not have di agnosed the tear until he perfornmed the cesarean

13



section. Wen he delivered Baby D., he discovered the uterine
tear and repaired it.

38. The Departnent has established by clear and convi nci ng
evi dence that Dr. Abdel -Aziz viol ated Subsection 458.331(1)(t),
Florida Statutes, by failing to tinely and adequately di agnose
that the fetal heart rate pattern was abnormal, indicating
severe stress. The standard of care required the doctor to
review the fetal nonitor strip at the tinme he exam ned D.D., at
| east for the last thirty mnutes. Had Dr. Abdel-Aziz net this
standard of care, he would have known when he exam ned D.D. at
01: 30 hours that there was an abnormal fetal heart rate pattern.
He did not reviewthe fetal nonitor strip; thus, he failed to
di agnose an abnormal fetal heart rate pattern.

39. The Departnent has established by clear and convincing
evi dence that Dr. Abdel -Aziz violated Subsection 458.331(1)(t),
Florida Statutes, by failing to tinely diagnose that the
adm ni stration of Pitocin should have been discontinued. Wen
Dr. Abdel - Aziz exam ned D.D. at 1:30 hours, he should have
reviewed the fetal heart rate nonitor and realized that the
Pitocin should be discontinued because of the abnormal heart
rate pattern.

40. The Departnment has failed to establish by clear
and convi nci ng evidence that Dr. Abdel -Aziz viol ated

Subsection 458.331(1)(t), Florida Statutes, by failing to
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adequat el y di agnose that the use of Pitocin was inproper

Dr. Abdel - Azi z gave an appropriate order for the use of

Pitocin when D.D. was admtted to the hospital. The nurse on
duty failed to properly adm nister the Pitocin and failed to

di sconti nue the use of Pitocin when the | abor pattern had been
established. She did not tell the doctor that she had continued
to increase the dosage after the | abor pattern had been

est abl i shed.

41. Wen Dr. Abdel-Aziz exam ned D.D. at 22:55 hours, a
review of the fetal nonitoring strip for the previous 30 m nutes
woul d not have reveal ed that Pitocin was still being
adm ni stered or at what dosage. The fetal heart rate pattern
showed no fetal distress, so Dr. Abdel-Aziz would have no reason
to think that the Pitocin was being adm ni stered inproperly.

The i nappropriate increases in the dosage of the Pitocin cane
bet ween the hours of 00: 15 and 00:45. Dr. Abdel -Aziz was not

i nforned of the dosage increases or of the non-reassuring fetal
heart rate pattern after the i ncreases. Since Dr. Abdel -Aziz
did not exam ne D.D. again until 01:30 hours, there was no way
t hat he could have been aware that the Pitocin had been
adm ni stered i nproperly.

42. The Departnent did not establish that Dr. Abdel - Aziz
vi ol ated Subsection 458.331(1)(t), Florida Statutes, by failing

to adequately assess D.D. conplaints and synptons of severe pain
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after an epidural anesthesia was adninistered as a sign that
conplications had devel oped with the I abor. The evidence did
not establish and the parties stipulated that no conpl ai nts of
severe abdom nal pain were recorded by the nurses or reported to
t he doctor.

43. The Departnent has established by clear and convincing
evi dence that Dr. Abdel -Aziz violated Subsection 458.331(1)(t),
Florida Statutes, by failing to adequately nonitor D.D. during
| abor in that he failed to review the fetal nonitoring strip
when he exam ned her at 01: 30 hours.

44. The Departnent has established by clear and convincing
evi dence that Dr. Abdel -Aziz viol ated Subsection 458. 331(1)(t),
Florida Statutes, by failing to pursue an appropriate plan of
treatnent for D.D. when he could have determ ned at 01: 30 hours
by | ooking at the fetal nonitoring strip that severe stress had
devel oped. At that point, he should have begun intrauterine
resuscitation, which he did not do. Instead, he allowed D.D. to
push for another 25 m nutes.

45. Based on the forgoing, the Departnent has established
by clear and convincing evidence that Dr. Abdel - Aziz viol ated
Subsection 458.331(1)(t), Florida Statutes, by failing to
practice nedicine with that level of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent physician as being

accept abl e under simlar conditions and circunstances.
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46. Rule 64B8-8.001(2)(t), Florida Adm nistrative Code,
provi des that the range of penalties for the first offense of a
vi ol ati on of Subsection 458.331(1)(t), Florida Statutes, is two
years' probation to revocation or denial, and an adm nistrative
fine from $1,000 to $10, 000.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a Final Order be entered finding that
Dr. Mhaned |. Abdel -Aziz did not violate Subsection
458.331(1)(m, Florida Statutes, finding that he did violate
Subsection 458.331(1)(t), Florida Statutes, placing himon
probation for six nonths, inposing an adm nistrative fine of
$7,500 to be paid within 90 days of the issuance of the Final
Order, and requiring the conpletion of six hours of continuing
nmedi cal education courses in obstetrics and four hours in risk

managenment within one year.
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DONE AND ENTERED this 2nd day of June, 2003, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

James W Earl, Esquire
Department of Health
4052 Bal d Cypress Wy,

Fl ori da.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of June, 2003.

Bin C65

Tal | ahassee, Florida 32399-3265

Jon M Pellett, Esquire

Barr, Murman, Tonelli,
Sl ot her & Sl eet,

201 East Kennedy Boul evard

Suite 1700

Tanpa, Florida 33602

WIlliamW Large,
Department of Health
4052 Bal d Cypress Wy,

Counsel

Bin A02

Tal | ahassee, Florida 32399-1701

Larry MPherson,

Board of Medi ci ne
Department of Health
4052 Bal d Cypress Wy,

Executi ve D rector

Bin A02

Tal | ahassee, Florida 32399-1701
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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